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United States Court of Appeals for the 
District of Columbia 


a. District Court of the United States for the 

District of Columbia 

At Law Xo. 89,679 

Harold L. Hoffman, Plaintiff , 

—vs— 

John B. Sheahin, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Agreed Statement of Facts 

Filed November 29 1939 

In the District Court of the United States for the 
District of Columbia 

At Law Xo. 89,679 

Harold L. Hoffman, 1312 Allison Street, X. E., 
Washington, D. C., Plaintiff, 

John B. Sheahin, S2111th Street, N. W., Washington, D. C-, 

Defendant . 

This is a suit for a deficiency on deed of trust notes. 

The defendant pleaded and relies on the Statute of Limi¬ 
tations. 

On Sept. 18, 1928, the defendant, being justly indebted 
to The Commercial National Company, Inc. executed 33 
promissory notes payable three years after said date to the 
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order of The Commercial National Company, Inc. in de¬ 
nominations of from $100 to $2,000. All of said notes are 
alike, with the exception as to amount, and an exact copy 
of one of said notes is annexed hereto and marked Exhibit 


1. It is agreed that similar notes were signed (although 
the amounts of the various notes differ), all of which com¬ 
prise the aforesaid total of $25,000. To secure the pay¬ 
ment of said notes, the defendant and Emily ,J. Sheahin, his 
wife, executed a deed of trust, a copy of which is hereto 
annexed marked Exhibit 2. Thereafter the payee in said 
notes, The Commercial National Company, Inc., endorsed 
said notes without recourse to Elizabeth S. Schmidt; and 
thereafter said Schmidt endorsed said notes in blank, and 
the plaintiff is the present holder thereof and was the 
holder thereof when this suit was filed. The signa- 
2 tures upon all of the Exhibits attached hereto are 
the genuine signatures of the persons whose signa¬ 
tures they purport to be. That on July 3, 1931, one Mary 
A. Gallowav entered into a contract with the defendant 


for the purchase from him of the real estate described in 
said deed of trust, which contract specified that the defen¬ 
dant would be required to first procure an extension of the 
maturity date of said notes to September 18, 1934, and on 
July 7, 1931, pursuant to the request of the defendant, the 
time of payment of the principal of each of said notes was 
extended to September 18, 1934, the defendant and the then 
holder of said note signing the following extension agree¬ 
ment for each note: 


“The time of payment of the note made by John B. 
Sheahin for $ (here was inserted the different 

amounts of the different promissory note) which matures 
September 18, 1931, secured by Deed of Trust on Lots 4 
and 5 in Square 344, is hereby extended to September 18, 
1934, with interest thereon at the rate of six per cent per 
annum, payable semiannually until paid. 

Said note and Deed of Trust securing the same are to 
remain otherwise unqualified and in full force.” 

Whereupon the defendant (as seller) and the said Galloway 
(as purchaser) consummated said deal, the purchaser re¬ 
ceiving credit on the purchase price for the amount of the 
outstanding $25,000 aforesaid secured notes, and the defen- 
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dant and his wife Emily J. Sheahin, by deed from them to 
said Galloway, dated July 9, 1931, and recorded August 8, 
1931, in Liber 6583 at Folio 490 of the Land Records of the 
District of Columbia (a copy of which is hereto annexed 
marked Exhibit 3) conveyed the aforesaid real estate to 
said Galloway and who continued to be the owner thereof 
until said property was foreclosed on December 21, 1934, 
as hereinafter set forth. 

On November 26, 1934, H. Glenn Phelps was duly ap¬ 
pointed substituted trustee in the place and stead of said 
The Commercial National Hank of Washington and 
3 thereafter duly qualified and acted as such trustee; 

but it is agreed that neither such appointment nor 
the date thereof has any bearing upon the decision of this 
case. 

The semiannual interests due upon each of said promis¬ 
sory notes on March IS, 1934, and September 18, 1934, were 
not paid to the holder of said promissory notes. The prin¬ 
cipal due upon each of said promissory notes, the time of 
payment of which had theretofore been extended as afore¬ 
said, became due and payable on September 18, 1934, and 
was not paid. That because of the aforesaid defaults (and 
prior to plaintiff becoming the owner of said notes), the 
said substituted trustee, on December 21, 1934, foreclosed 
(but not through a court proceeding) under and in accor¬ 
dance with the provisions of said deed of trust by selling 
said real estate at public auction after the usual newspaper 
advertisement and, without first notifying defendant there¬ 
of, the net proceeds of said foreclosure sale were credited 
by said substituted trustee proportionately on said notes 
as shown by his endorsement of said credit thereon. As 
shown by Exhibit 4 hereto annexed, the foreclosure sale 
price of $22,300.00 was insufficient, to the extent of $6,387.16, 
of paying the $25,000 notes, interest, taxes, and foreclosure 
costs. 

That no payment on account of interest or on account of 
principal on said notes was made by the defendant after 
July 7, 1931; nor by the aforesaid Galloway after July 6, 
1934; and that the last payment made by anyone on said 
notes was on July 6, 1934 (which said payment and all pre¬ 
ceding payments represented payments of interest), the 
credit on said notes under date of December 21, 1934, rep- 
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resenting an endorsement on said notes crediting the same 
with the proceeds of the forelosure by the substituted trus¬ 
tee under said deed of trust on December 21, 1934. 
4 The sole defense is the statute of limitations. 

The plaintiff contends that the statute did not com¬ 
mence to run until December 22, 1934,—the date after the 
substituted trustee under the said deed of trust foreclosed 
and credited said notes with the proceeds of the foreclosure 
sale. 

The defendant contends that the statute commenced to 
run the day after the maturity date of the notes (the ma¬ 
turity date being September 18, 1934), and, with more than 
three years having elapsed before plaintiff tiled his suit on 
December 10, 1937, that the statute is a bar to plaintiff’s 
right to recover; and defendant contends that neither the 
foreclosure sale on December 21, 1934, nor the crediting of 
said notes by the substituted trustee with the proceeds of 
said foreclosure sale on December 21, 1934, affecting the 
running of the statute. 

Plaintiff is either entitled to recover $6,387.16 (plus in¬ 
terest thereon from December 21, 1934) or plaintiff is en¬ 
titled to nothing,—the decision in this case resting entirely 
on the question of law submitted upon this agreed state¬ 
ment of facts. 

GEORGE D. HORNING Jr 
Attorney for Plaintiff 

GEORGE P LEMM 
Attorney for Defendant. 
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6 Exhibit “2” 

Filed November 2!) 1939 

This Deed of Trust made this Eighteenth day of Sep¬ 
tember in the year Nineteen hundred and twenty-eight by 
and between John B. Sheahin and Emily J. Sheahin, his 
wife, of the District of Columbia, parties of the first part; 
and The Commercial National Bank of Washington, a cor¬ 
poration organized under the National Banking Laws, party 
of the second part; 

WHEREAS, said John B. Sheahin is justly indebted unto 
The Commercial National Company, Incorporated in the 
full sum of Twenty-five thousand Dollars ($25,000.00) for 
money loaned, for which amount he has made and delivered 
his thirty-three certain promissory notes of even date here¬ 
with, numbered one to thirty-three respectively, notes Nos. 
1 to 5 inclusive, being for the sum of One hundred Dollars 
($100.00) each, notes Nos. G to 11 inclusive, being for the 
sum of Two hundred and fifty Dollars ($250.00) each, notes 
Nos. 12 to 19 inclusive, being for the sum of Five hundred 
Dollars ($500.00) each, notes Nos. 20 to 28 inclusive, being 
for the sum of One thousand Dollars ($1,000.00) each and 
notes Nos. 29 to 33 inclusive, being for the sum of Two thou¬ 
sand Dollars ($2,000.00) each, all of said notes payable to 
the order of The Commercial National Company, Incor¬ 
porated, three years after date, with interest at the rate of 
six per centum per annum until paid, payable semi-an¬ 
nually; each instalment of interest to bear interest after 
maturity if not then paid at the rate aforesaid. 

Said principal and interest payable at the office of The 
Commercial National Bank of Washington, in the City of 
Washington, D. C. 

Said notes have been identified and registered by The 
District Title Insurance Company, The Lawyers Title In¬ 
surance Company and The Washington Title Insurance 
Company as evidenced by their certificate bearing Case No. 
174703 on each of the same. 

7 And Whereas, the parties hereto of the first part 
desire to secure the full and punctual payment of 

said debt and interest thereon, as well as any and all re¬ 
newals or extensions of said notes or of any part thereof, 
with interest on such renewals or extensions, at such rate 
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of interest as may be agreed upon, and any notes given for 
interest covering any extension, with interest thereon from 
maturity of the same (which renewals or extensions of the 
debt or any part thereof, hereby secured, or any change in 
its terms or rate of interest payable on same, shall not im¬ 
pair in any manner the validity of, or priority of, this 
Trust); and also to secure the reimbursement to the holder 
or holders of said notes and to the party hereto of the 
second part, or substituted Trustee, and any purchaser or 
purchasers, grantee or grantees, under any sale or sales 
under the provisions of this Trust, for all money which may 
be advanced as herein provided for, and for any and all 
costs and expenses (including reasonable counsel fees) in¬ 
curred or paid on account of any litigation at law or in 
equity, which may arise in respect to this Trust, or to the 
indebtedness or to the property herein mentioned, or in ob¬ 
taining possession of the premises after any sale which may 
be made as hereinafter provided for. 

Now, Therefore, This Deed of Trust Witnesseth, that the 
parties hereto of the first part, in consideration of the 
premises, and of One Dollar in lawful money, do grant and 
convey unto the party hereto of the second part, in fee 
simple, the following described land and premises, with the 
improvements, easements, rights, ways and appurtenances 
thereunto belonging, situate and lying in the District of 
Columbia, namely: The North 4.17 feet front on 11th Street 
by full depth thereof, of Original Lot numbered Four (4) 
and the South 1G.67 feet front on said street by full depth 
thereof of Original Lot numbered Five (5) in Square num¬ 
bered Three hundred and forty-four (344). 

8 In and Upon the Uses and Trusts Following, that 

is to sav: 

First. Until any default in payment of any matter of in¬ 
debtedness hereby secured as herein provided for, to per¬ 
mit the said John K. Sheahin, his heirs and assigns, to pos¬ 
sess and enjoy said described premises, and to receive the 
rents, issues and profits thereof; and on full payment of 
said notes and of any extensions or renewals thereof, and 
interest thereon, and all sums advanced or expended as 
herein provided, and all other proper costs, charges, ex¬ 
penses, commissions and half-commissions, at any time be¬ 
fore the sale hereinafter provided for, to release and recoil- 



HOFFMAN VS. SHEAHIN. 


9 


vey unto and at the cost of the said John B. Sheahin 
or the party or parties then claiming under him,—the 
aforesaid land and premises. 

Second. Upon any default being made in payment of any 
of said notes or of any instalment of principal or interest 
thereon, or on any renewal or extension thereof, or of any 
note or notes hereafter given for interest covering anv ex- 
tension, with interest thereon from maturity of the same 
when and as the same shall become due and payable; or 
upon any default in payment, when due, of any tax or as¬ 
sessment, general or special, now or hereafter assessed 
against said land and premises, or any part thereof, while 
this Trust exists; or upon any default in keeping while this 
Trust exists, a fire insurance on the buildings on said land, 
in an amount in the name, and to the satisfaction of the 
party hereto of the second part, who may select and 
designate the company or companies in which such insur¬ 
ance shall be placed, and who shall apply whatever may be 
received therefrom to the payment of the matters hereby 
secured, whether then due or not, unless the party entitled 
to receive the same shall waive the right to have the same 
so applied; or upon default in payment, on demand, of any 
sum or sums advanced by the holder or holders of said 
notes on account of any costs and expenses of this Trust, 
or on account of any such tax or assessment, or insurance 
or expense of litigation, or on account of any lien, Deed of 
Trust or Mortgage on said land and premises, prior in lien 
to this Trust, with interest thereon at six per centum per 
annum from date of advance (it being hereby agreed that 
on default in payment of said costs, expenses, tax or assess¬ 
ment, or insurance, or expense of litigation, or such prior 
lien, Deed of Trust or Mortgage as aforesaid, the same may 
be paid by the holder or holders of said notes and all sums 
advanced in so doing, with interest as aforesaid, shall 
forthwith attach as a lien hereunder and be demandable at 
any time); then, upon any and every such default so made 
as aforesaid, the said party hereto of the second part, or 
substituted Trustee, shall sell the aforesaid land and prem¬ 
ises and improvements, at public auction, at such 
9 time and place, upon such terms and conditions, and 
after such previous public notice, with such post¬ 
ponement of sale or resale, as to the said party of the sec- 
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ond part, or substituted Trustee, shall seem best for the 
interest of all parties concerned; and (the terms of sale 
being complied with) shall convey in fee to and at the cost 
of the purchaser, the premises so sold, such purchaser being 
hereby discharged from all liability for the application of 
the purchase money; and shall apply the proceeds of sale 
(after paving all expenses of sale, all taxes and assess¬ 
ments, thereon due, all sums advanced as herein provided 
for, with interest as aforesaid, and a Trustee’s commission 
of live per centum on the gross amount of sales), to the 
payment of the said notes whether then due or not, and the 
interest thereon to date of payment (it being agreed that 
the said notes shall upon such sale being made before the 

maturitv of said notes or before the maturitv of anv re- 
• • » 

newal or extension thereof, be and become immediately 
due and payable, at the election of the holder thereof, pay¬ 
ing over the surplus, if any, to the said John B. Sheahin, 
his heirs or assigns, upon the surrender and delivery to 
the purchaser, his, her or their heirs or assigns, of posses¬ 
sion of the premises so as aforesaid sold and conveyed, 
less the expense, if any, of obtaining possession thereof. 

And the said John B. Sheahin does hereby covenant that 
he will warrant specially the property hereby conveyed, 
and that he will execute such further assurances of said 
land as may be requisite for vesting title in the said party 
hereto of the second part, for the uses and purposes, and 
upon the trusts hereinbefore declared; and will pay the 
aforesaid taxes and assessments and lire insurance pre¬ 
miums as the same become due and payable during the 
existence of this Trust, and while he is the owner of said 
land and premises. 

And it is further covenanted and agreed that if the said 
property shall be advertised for sale as hereinbefore pro¬ 
vided, and not sold, the Trustee or Trustees acting shall be 
entitled to one-half of the commission above provided, to 
be computed on the amount of the debt hereby secured. 

In Testimony Whereof on the day and year first 
10 hereinabove written, the said parties hereto of the 
first part have hereunto set their hands and seals. 

JOHN B. SHEAHIN (Seal) 

EMILY J. SHEAHIN (Seal) 

Signed, sealed and delivered in presence of— 

PAUL P. MAGOFFIN 
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“Exhibit No. S" 
Filed November 29 1939 
THIS DEED 


Made this ninth day of Jnlv in the year one thousand nine 
hundred and thirty-one, bv and between John B. Sheahin 
and his wife, Emily J. Sheahin of the District of Columbia, 
parties of the first part, and Mary A. Galloway of the 
State of Virginia, party of the second part: 

WITNESSETH: That in consideration of the sum of 


ten dollars, the said parties of the first part do hereby 
grant unto the party of the second part, in fee simple, the 
following described land and premises, together with the 
improvements, easements and appurtenances thereunto be¬ 
longing, situate in the District of Columbia; namely, 

The north 4.17 feet front on Eleventh Street, by the full 
depth thereof of original lot numbered four (4), and the 
south 16.67 feet front on said street by the full depth thereof 
of original lot numbered live (5) in square numbered three 
hundred forty-four (344); with a right of way over the 
rear or east five feet of that part of original lot numbered 
five (3) in said square numbered 344, now known—pur¬ 
poses of assessment and taxation as lot 809 in square 344. 

TO HAVE AND TO HOLD the same unto and to the 
use of the said party hereto of the second part in fee 
simple. 

AND the said parties of the first part hereby covenant 
to warrant specially the property hereby conveyed; and to 
execute such further assurances of said land as may be 
requisite. 

WITNESS their hands and seals on the day and year 
first hereinbefore written. 


(S) JOHN B. SHEAHIN (Seal) 
(S) EMILY S. SHEAHIN (Seal) 
13 Signed sealed and delivered 
in the presence of 

PAUL P. MAGOFFIN (Signed) 
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District of Columbia, to-wit: 

1, Earl 1\ Ready, a Notary Public in and for the District 
aforesaid, Herebv Certifv that John B. Sheahin and Endlv 
S. Sheahin, parties to a certain deed bearing date on the 
Dth day of July, 1931, and hereto annexed, personally ap¬ 
peared before me in said district the said John B. Sheahin 
and Emily S. Sheahin, being personally well known to me 
as the grantors in and the persons who executed the afore¬ 
going and annexed deed and acknowledged the same to be 
their act and deed. 

GIVEN under mv hand and seal this 9th dav of Julv, 
1931. 

EARL P. READY 

(Notarial Seal) Notary Public. I). C. 
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Exhibit “.P* 


Filed November 29 1939 

December 21, 1934. 

Statement of sale at Public Auction of Parts of Lots 4 and 
5, Square 344 (now known as 804) 

Premises zr821 11th Street, Northwest. 


To Amount of First Trust $25,000.00 

** Interest on same at (Y/< from December 18, 

1933 to Dec. 21, 1934 (1 yr. 3 days) 1,512.50 

“ Taxes due for 2nd half 1933 to date of sale 371.48 

“ “ “ “ all of 1934 to date of sale 516.28 

“ “ “ 1st half 1935 to date of sale 236.90 

Trustees' fee (including attorney’s fee for 
substitution of trustee, advertising A* 
auctioneer’s fee, recording, revenue etc. 1,250.00 


$28,887.16 


Property was bid in at the sale for the sum of $22,500.00 
by Harry K. Boss, Trustee, for the benefit of all the note 
holders. There were no other bids. 
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15 Memorandum Opinion 

Filed February 19 1940 

# tf * 

I think that the defense of the Statute of Limitations 
should be sustained in this case. 

BAILEY, 

J. 

Findings of Fact 

Filed March 11 1940 

* * * 

This case was submitted upon an agreed statement of 
facts; and the Court finds the facts as therein set forth. 

Conclusions of Law 

From the above findings of fact, the Court concludes, as 
a matter of law, that the plaintiff is not entitled to recover, 
and the defendant has sustained his plea of the statute of 
limitations; and the Court accordingly directs the entry 
of a judgment for the defendant, plus costs. 

Bv the Court: 

JENNINGS BAILEY 
Justice. 

Approved as to form : 

GEORGE D HORNING Jr 
Attorney for Plaintiff. 

GEORGE P LEMM 
Attorney for Defendant. 

Notice is hereby given this 8th day of March, 1940, that 
the plaintiff hereby appeals to the United States Court of 
Appeals for the District of Columbia, from the judgment 
of this Court, entered on the 11th day of March, 1940, in 
favor of the defendant against said plaintiff. 

16 GEORGE D HORNING Jr 

Attorney for Plaintiff. 


16 


HOFFMAN VS. SHEAHIN. 


Notice of Appeal 

Filed March 11 1940 

* # * 

Notice is hereby given this 11" day of March, 1940, that 
Harold L Hoffman hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 11" day of March, 
1940 in favor of defendant against said plaintiff. 

GEORGE D HORNING Jr 
Attorney for Plaintiff. 


Memorandum 

March 11 - 1940. 

Cost Bond $250.00 on Appeal—filed. 


Points to be Relied on by the Appellant 

Filed March 11 1940 

• * * 

The Court erred: 

1. In sustaining the defense of the Statute of Limi¬ 
tations. 

2. In rendering judgment for the defendant. 

3. In refusing to render judgment for the plaintiff upon 
the agreed statement of facts. 

! GEORGE D HORNING Jr 

Attorney for Plaintiff. 

GEORGE P LEMM 
HAROLD BRODY, 
by GEORGE P LEMM 
Attorneys for Defendant 

17 Designation of Record on Appeal 

Filed March 11 1940 

* * * 

1. Agreed statement of facts and exhibits (4) filed No¬ 
vember 29, 1939. 
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2. Opinion of the Court sustaining the defense of the 
Statute of Limitations. 

3. Finding of facts and conclusions of law. 

4. Judgment appealed from. 

5. Notice of appeal filed March 11th, 1940. 

6. Statement of points to be relied on by the appellant. 

7. This designation of record on appeal. 

GEORGE I) HORNING Jr 
Attorney for Plaintiff. 

GEORGE P LEMM 
IIAROLD BRODY, 
by GEORGE P LEMM 
Attorneys for Defendant 

18 District Court of the United States for the 

District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 17, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. S9G79 at Law, wherein 
Harold L. Hoffman is Plaintiff and John B. Sheahin is De¬ 
fendant, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 19th day of April, 1940. 

CHARLES E. STEWART, 
Clerk. 


By ANDREW A. HOMER, 

(Seal) Asst. Clerk 

Endorsed on Cover: No. 7660 Hoffman, Appellant, vs. 
Sheahin. United States Court of Appeals for the District 
of Columbia Filed Apr 19 1940 Joseph W. Stewart, Clerk 













INDEX. 


Page 

Jurisdictional Statement . 1 

Statement of the Case. 2 

Statement of Points on Which Appellant Intends 
to Rely on Appeal. 6 

Summary of Argument. 8 


CASES CITED. 


10 A. L. R. 841. 12 

Notes 14 Ann. Cas. 980; 15 Ann. Cas. 333. 12 

Ashby v. Washburn, 23 Neb. 571, 37 N. W. 267.... 14 

Bean v. Wheatley, 13 App. D. C. 473 . 18 

Bell v. Morrison, 1 Pet. 351 (U. S.), 7 L. Ed. 174 18 

Berkin v. Healy, 52 Mont. 398, 158 P. 1020. 21 

Bosler v. McShane, 78 Neb. 86,110 N. W. 726... .12,14 

Brown v. Tyler, 8 Gray 135. 13 

Buffington v. Chase, 152 Mass. 534, 25 N. E. 977.. 12 

Butler v. Price, 115 Mass. 578 . 13 

37 C. J. 1155. 14 

Campbell v. Upton, 56 Neb. 385, 76 N. W. 910.... 20 

Catholic University v. Waggaman, 32 App. D. C. 

307 .*. 17 


Church, Inc. v. Holmes, 60 App. D. C. 27, 46 Fed. 

(2nd) 608 .16,17 

Cropley v. Eyster, 9 App. D. C. 373. 18 

Dennett v. Perkins, 214 Mass. 449, 101 N. E. 994.. 17 

Dinning v. Gavin, 39 N. Y. Supp. 485, 54 N. E. 1090 22 
Dodge v. Freedman’s S. & T. Co., 106 U. S. 445, 27 

L. Ed. 206 . 22 

First National Bank v. King, 164 N. C. 303,80 S. E. 

251.10,11 

Fish v. Collins, 164 Wis. 457, 160 N. W. 163. 21 

Flannery v. Maine Red Granite Co., 3 A])]). D. C. 

395 ‘. 18 






















11 


Index Continued. 


Page 


Fletcher v. Brainard, 75 Vt. 300, 55 Atl. 608. 11 

Giesv v. Gregory, 15 App. D. C. 49. 22 

Hancock v. Franklin Insurance Co., 114 Mass. 155 13 

Haven v. Hathaway, 20 Me. 345 .11,13,14 

Holman v. Kyon, G1 App. 1). C. 10, 5G Fed. (2nd) 

307 ....*. ... 17 

Joliet Iron Co. v. Sciota Co., 82 Ill. 548. 13 

Lembeck Eagle Brewing Co. v. Krause, 94 X. J. 

L. 219, 109 Atl. 293 ... 21 

McCarty v. Goodsman, 39 X. I). 389, 1G7 X. AY. 503 21 

Middleton v. Parke, 3 App. I). C. 149. 17 

Moffitt v. Carr, 48 Xeh. 403, G7 X. \V. 150.12,14 

Mollohan v. Masters, 45 App. I). C. 414.20, 22 

National State Bank ol‘ Boulder v. Rowland, 1 


i 


I 


Colo. App. 4G8, 29 P. 4G5. 11 

Xew York Fire Insurance Co. v. Tooker, 4 X. J. 

L. J. 334 . 11 

Xorthrop v. Chase, 7G Conn. 14G, 5G Atl. 518. 20 

Oxford Xational Bank v. King, 1G4 X. C. 303, 80 

S. E. 251. 12 

Parratt v. Hartsuff, 75 Xeh. 70(5, 10G X. AY. 9GG. . 19 

Pfoiminger v. Kokesh, G8 Minn. 81, 70 X. AY. 8G7 14 

Porter v. Blood, 5 Pick. 54. 13 

Preston v. Ed Ilockadv Hardware Co., 157 Okla. 

283, 279 P.332 ...' . 14 

17 R. C. L., Page 930 . 11 

19 R. C. L., Sections 240, 481, 483 .20, 22 

Reynolds v. Jensen.Cal. App.. 58 P. 

’ (2nd) 687 . 23 

Robinson v. McDowell, 133 X. C. 182, 45 S. E. 545 20 
Roth v. Eisingor Mill & Lumber Co., 03 App. 1). C. 

128, 70 Fed (2nd) 294 . 10 

Schofield v. Twining, 127 Fed. 480 . 14 

Scott v. I)e Graw, 90 Xeb. 274,133 X. AY. 179. 11 

Shepherd v. Pepper, 1.33 IT. S. 02(5, .33 L, Ed. 700 21 

Sis v. Boarman, 11 App. D. C. 110. 21 

Smith v. Downing Co., 21 Ga. App. 741, 95 S. E. 19 21 


Sornbcrgor v. Lee, 14 Xeb. 193, 15 X. A\\ 345... .12,13 



















Index Continued. 


Page 

Spruill v. Ballard, 61 App. D. C. 112, 08 Fed. (2nd) 

517. 17 

Strong v. Andros, 34 App. D. C. 278, 19 Ann. Cas. 

101. 17 

Talbott v. Hill, 49 App. D. C. 96, 261 Fed. 244.... 21 

Taylor v. Foster, 132 Mass. 30. 11 

Vermont People's National Bank v. Parker, 269 

Mass. 387,169 X. E. 155. 12 

"Walker v. Garland, 235 S. IV. 1078 . 20 

"Wheeler v. Xewbauld, 16 X. Y. 392 . 13 


"Whipple v. Blaekington, 97 Mass. 476 .11,13 

Whitney v. Chambers, 17 Xeb. 90, 22 X. W. 229.. 14 

Yamal v. Hupp, 3 Xeb. 1, 90 X. W. 645. 20 


STATUTES CITED. 

Title 11, Section 5, P. 117, T). C. Code of March 4, 

1929 . 15 

Title IS, Section 26,1). C. ('ode of March 4,1929.. 2 










33mteb States Court of Appeals 

FOE THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7G60. 


Harold L. IIokfmax, Appellant, 
v. 

John B. Shkahin, Appellee. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

A judgment of the District Court of the United 
States for the District of Columbia was entered herein 
March 11,1940 (R. p. 15). On said date the Trial Jus¬ 
tice filed findings of fact and conclusions of law based 
upon a memorandum opinion filed herein February 19, 
1940, sustaining appellee’s defense of the statute of 
limitations (R. p. 15). Notice of appeal was duly filed 
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March 11, 1940, and the cost bond on appeal was duly 
filed on said date (R. p. 16). This appeal was duly per¬ 
fected by the filing herein of the transcript of record 
in this Court on April 19,1940 (R. p. 1). 

Prior to the effective date of the new Federal Rules 
of Civil Procedure, appellant, on December 10, 1937, 
filed in the court below a declaration for a deficiency 
judgment against appellee as defendant in the court 
below. A plea thereto asserting the bar of the statute 
of limitations was filed by appellee. The cause was 
regularly heard upon an agreed statement of facts and 
the appeal was duly perfected from the judgment of 
the court below sustaining appellee’s plea of the stat¬ 
ute of limitations. This Court has jurisdiction to en¬ 
tertain appeals from the District Court of the United 
States for the District of Columbia under Title 18, Sec¬ 
tion 26 of the D. C. Code of March 4,1929. 

Counsel for the parties to this appeal believed that 
the questions presented by this appeal could be deter¬ 
mined without incorporation into the record of the 
pleadings in the court below and that the questions pre¬ 
sented could be best determined here, as in the court 
below, upon the agreed statement of facts. Accor¬ 
dingly, the record on appeal was prepared in conform¬ 
ity with the provisions of Rule 76 of the Federal Rules 
of Civil Procedure and, therefore, the pleadings do not 
appear in the transcript of record. The agreed state¬ 
ment of facts, with the exhibits thereto, appear in the 
transcript of record on Pages 1 to 14 inclusive. 

STATEMENT OF THE CASE. 

A declaration seeking to recover a judgment of 
$6,387.16 plus interest from December 21, 1934, was 
filed in the court below by the appellant against the 
appellee on December 10,1937. The suit was for a de- 
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ficiency determined on December 21, 1934, when the 
real estate was sold at public auction under a deed of 
trust by a substituted trustee, for default in payment 
of both principal and interest (R. p. 1). The defendant 
in the court below, appellee herein, pleaded the statute 
of limitations. The court below heard the case upon 
an agreed statement of facts (R. pp. 1-15) and on Feb¬ 
ruary 19, 1940, sustained the defense of the statute of 
limitations (R. p. 15) and on March 11, 1940, filed find¬ 
ings of fact and conclusions of law and directed the 
entry of a judgment for the defendant, appellee herein, 
sustaining his plea of the statute of limitations. From 
this judgment the appellant has duly appealed (R. 
p. 15). 

On September 18, 1928, the appellee, being justly in¬ 
debted to The Commercial National Company, Inc., ex¬ 
ecuted thirty-three (33) promissory notes, payable 
three (3) years after said date to the order of The 
Commercial National Company, Inc., in denominations 
from $100.00 to $2,000.00. All of said notes are alike, 
with the exception of amount, and an exact copy of one 
of said notes appears in the record at Page 5. All of 
said notes comprise the total sum of $23,000.00 (R. p. 
2). To secure the payment of said notes the appellee 
and his wife, Emily J. Shcaliin, executed a deed of trust 
which has been set forth in the record on Pages 7 to 11 
inclusive. Thereafter the payee endorsed said notes 
without recourse to Elizabeth S. Schmidt, and there¬ 
after she endorsed said notes in blank and the appel¬ 
lant is the present holder thereof and was the holder 
thereof when suit was filed in the court below (R. p. 2). 
On July 3, 1931, appellee contracted to sell the real 
estate described in said deed of trust to one Mary A. 
Galloway which contract required him to first procure 
an extension of the maturity date of said notes to Sep- 
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tember 18,1934, and on July 7,1931, pursuant to appel¬ 
lee's request, the time of payment of the principal of 
each of said notes was extended to September IS, 1934, 
appellee and the then holder of each note signing an ex¬ 
tension agreement which is set forth verbatim in the 
record at Page 2, said extension agreement providing 
that said note and said deed of trust securing the same 
are to remain otherwise unqualified and in full force 
(R. p.-J). 

Thereupon appellee sold said property to said Gallo¬ 
way, receiving credit on the purchase price thereof for 
the amount of the outstanding $25,000.00 aforesaid se¬ 
cured notes, and appellee and his wife, by deed from 
them to said Galloway dated July 9,1931, duly recorded 
August S, 1931, conveyed the aforesaid real estate to 
said Galloway who continued to be the owner thereof 
until said property was foreclosed on December 21, 
1934 (R. p. 3). A copy of said deed is set forth in the 
record at Page 13. 

On November 26, 1934, II. Glenn Phelps was duly 
appointed substituted trustee in the place and stead of 
said The Commercial National Bank of Washington 
(R. p. 3). 

The semi-annual interest payments due upon each of 
said promissory notes on March 18, 1934, and Septem¬ 
ber IS, 1934, wore not paid to the holder thereof. The 
principal due upon each of said promissory notes, the 
time of payment of which had theretofore been ex¬ 
tended as aforesaid, became due and payable on Sep¬ 
tember IS, 1934, and was not paid. Because of said 
defaults (and prior to appellant becoming the owner 
of said notes) said substituted trustee on December 21, 
1934, foreclosed (but not through a court proceeding) 
under and in accordance with the provisions of said 
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deed of trust by soiling said real estate at public auc¬ 
tion after the usual newspaper advertisement, and, 
without first notifying the appellee thereof, the net 
proceeds of said foreclosure sale were credited by said 
substituted trustee proportionately on said notes as is 
shown by his endorsement of said credit thereon (R. 
p. 3). The trustee’s statement of the sale and the ap¬ 
plication of the proceeds thereof is set forth in the 
record at Page 14. Since the sale price of said real 
estate was but $22,500.00, it was insufficient, to the ex¬ 
tent of $6,387.16, of paying the aforesaid $25,000.00 
notes, interest, taxes and foreclosure costs (R. p. 3). 

No payment on account of interest or on account of 
principal on said notes was made by appellee after 
Julv 7, 1931, nor bv the aforesaid Gallowav after Julv 
6 , 1934, and the last payment made by anyone on said 
notes was July 6, 1934, (which said payment and all 
preceding payments represented payments of interest) 
the credit on said notes under date of December 21, 
1934, representing an endorsement on said notes credit¬ 
ing the same with the proceeds of the foreclosure by the 
substituted trustee under said deed of trust on Decem¬ 
ber 21, 1934 (R. p. 4). 

The sole defense asserted to appellant’s cause of ac¬ 
tion was the statute of limitations (R. p. 4). Appel¬ 
lant contends that the statute of limitations commenced 
to run December 22, 1934, the day after the substituted 
trustee under the said deed of trust foreclosed and 
credited said notes with the proceeds of the foreclosure 
sale. Appellee contends that the statute of limitations 
commenced to run the day after the extended maturity 
date of the notes, namely, September 19,1934 (R. p. 4). 
Suit was filed in the court below on December 10,1937, 
more than three (3) years after the maturity date of 
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the notes ns so extended but less than three (3) years 
from and after the aforesaid foreclosure sale (K. p. 4). 
The appellee contended that neither the foreclosure 
sale on December 21, 1934, nor the crediting of said 
notes by tin* substituted trustee with the proceeds of 
said foreclosure sale affected the running of the statute 
of limitations. Accordingly, in the court below it was 
agreed that the plaintiff therein, appellant herein, was 
either entitled to recover $6,387.16 (plus interest there¬ 
on from December 21, 1934) or was entitled to recover 
nothing (R. p. 4). 

STATEMENT OF POINTS. 

The only question presented is: “When does the 
statute of limitations commence to run against a cause 
of action for a deficiency accruing by reason of inade¬ 
quacy of the sale price of real estate foreclosed under 
a deed of trust ?*’ Does it commence to run (1) on the 
day after the maturity of the notes which the deed of 
trust secures or (2) on the day after the sale of tin* 
real estate under the deed of trust with application of 
the proceeds of the sale price thereof proportionately 
to the notes pursuant to the directions contained in the 
deed of trust.’ In other words, when does a cause of 
action for a deficiency accrue? Does it accrue on the 

date of the maturity of the notes or does it accrue 

•> 

when, for the first time, the amount of the deficiency is 
definitely ascertainable, namely, when the property has 
been actually sold under the deed of trust when, for 
the first time, the amount of the deficiency is definitely 
ascertainable? Also, is the trustee, when he applies 
the proceeds of the sale of the property at public auc¬ 
tion proportionately to the notes, the agent of the 
maker thereof so that said payments may be consul- 
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ered payments on account of said notes so that the 
statute of limitations commences to run when said pay¬ 
ments are so credited on said notes? Is the act of the 
trustee the act of the maker of the notes and of the 
deed of trust pursuant to the express directions of the 
maker contained in said deed of trust, upon the famil¬ 
iar principle of agency? 

Appellant contends that: 

(1) The application of the proceeds of sale by 
the substituted trustee to the payment of the notes 
constituted a payment by the appellee and, accord¬ 
ingly, the statute of limitations commenced to run 
on the day following said date, namely, on Decem¬ 
ber 22, 1934. 

{2) That this payment was made pursuant to 
the express direction of the appellee, the debtor, 
contained in the deed of trust and that in so mak¬ 
ing said payment the substituted trustee was the 
agent of the appellee so that, in law, the payment 

so made bv the substituted trustee is as trulv the 
• » 

act of the appellee as if he himself had made the 
actual payment. 

(3) A cause of action for a deficiency cannot ac¬ 
crue until a sale is had and the deficiency is thus de¬ 
termined. Accordingly, the instant cause of action 
did not accrue until December 22,1934. 
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SUMMARY OF ARGUMENT. 

The application of the proceeds of sale by the substi¬ 
tuted trustee to the payment of the notes constituted 
a payment by the appellee and, accordingly, the stat¬ 
ute of limitations commenced to run on the day follow¬ 
ing said date. 

A cause of action for a deficiency cannot accrue until 
sale is had and the deficiency is thus determined. Ac¬ 
cordingly, the instant cause of action did not accrue 
until December 22,1934. 

ARGUMENT. 

I. 

The application of the proceeds of sale by the sub¬ 
stituted trustee to the payment of the notes constituted 
a payment by the appellee and, accordingly, the stat¬ 
ute of limitations commenced to run on the day fol¬ 
lowing said date. 

Appellant contends that the application by the sub¬ 
stituted trustee of the proceeds of sale to the payment 
of the notes, pursuant to the express direction con¬ 
tained in a covenant in the deed of trust, set forth in 
full in the transcript of record on Pages 7 to 11 inclu¬ 
sive, constituted payment by the appellee through the 
agency of the substituted trustee and that, accordingly, 
the statute of limitations for a deficiency judgment 
commenced to run the dav after the substituted trus- 

i v 

tee, under said deed of trust, foreclosed and credited 
said notes with the proceeds of the foreclosure sale. 

The pertinent provisions in the deed of trust are as 
follows (R. p. 9): 

“Second. Upon any default being made in the 
payment of any of said notes or of any installment 
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of principal or interest thereon, or on any renewal 
or extension thereof * * * ; then, upon any and 
every such default so made as aforesaid, the said 
party hereto of the second part or substituted 
trustee, shall sell the aforesaid land and premises 
and improvements, at public auction, at such time 
and place, upon such terms and conditions, and 
after such previous public notice with such post¬ 
ponement of sale or resale, as to the said party of 
the second part or substituted trustee shall seem 
best for the interest of all parties concerned: and 
(the terms of sale being complied with) shall con¬ 
vey in fee to and at the cost of the purchaser, the 
premises so sold, such purchaser being hereby dis¬ 
charged from all liability for the application of 
the purchase money; and shall apply the proceeds 
of sale (after paying all expenses of sale, all taxes 
and assessments, thereon due, all sums advanced 
as herein provided for, with interest as aforesaid, 
and a trustee's commission of five per cent on the 
gross amount of sales) to the payment of the said 
notes, whether then due or not, and the interest 
thereon to date of payment, * * * paying over 
the surplus, if any, to the said John 1». Sheahin, his 
heirs or assigns, upon the surrender and delivery 
to the purchaser, his, her or their heirs or assigns, 
of possession of the premises so as aforesaid sold 
and conveyed, less the expense, if any, of obtaining 
possession thereof.” 

Appellant, accordingly, contends that, the instant 
suit having been brought within three (3) years from 
the date when the substituted trustee, pursuant to the 
express direction of the appellee, made such credit by 
applying pro rata the sale price realized at the foreclo¬ 
sure of the property under the deed of trust, the stat¬ 
ute of limitations does not bar the instant action. 

The authorities are abundant that a payment made 
pursuant to the express direction by the debtor to apply 
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the proceeds of sale to the notes constitutes the person 
so applying the agent of the debtor so that, in law, the 
payment so made is as truly the act of the defendant 
as if he, himself, had made the actual payment. Where 
the debtor constitutes a third person his agent to hold, 
and in case of default, to realize on collateral and apply 
the proceeds to his debt, the payment of such proceeds 
by such agent will interrupt the statute of limitations. 
It is the debtor’s own act. 

In the instant case, by his instrument under seal, the 
appellee directed the substituted trustee to “apply the 
proceeds of sale * * * to the payment of the said 
notes”. It is difficult to conceive how the appellee could 
have, by any clearer language, constituted the substi¬ 
tuted trustee his agent to apply the net proceeds re¬ 
sulting from sale to the payment of the said notes. 
Accordingly, when he did so apply the proceeds of said 
sale, pursuant to the express authorization and direc¬ 
tion of the appellee, to the payment of the said notes 
to the extent that the proceeds of sale could be so ap¬ 
plied, said substituted trustee, in this application, was 
certainly the agent for the appellee and, accordingly, 
such application was the appellee’s act. Therefore, the 
payment so made constituted a payment by the appel¬ 
lee upon said promissory notes as truly as if he, him¬ 
self, had made the same, and the three (3) years stat¬ 
ute of limitations commenced to run on the day follow¬ 
ing such payment. 

This subject was exhaustively considered in First 
National Bank v. King, 164 N. C. 303, SO S. E. 251. 
There a debtor, to secure his note, left collateral with 
a bank and constituted the cashier, in case of default, 
his agent to sell and apply the proceeds to the note. 
The Court held that a sale and application of the pro- 
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cceds by the cashier amounted to a voluntary payment 
by the debtor sufficient to interrupt the statute of limi¬ 
tations. In the course of its opinion the Court said: 

“The author of Cvc savs: ‘If the debtor con- 

» * 

stitutes a third person his agent to hold and, in 
case of default, to realize on collateral and apply 
the proceeds to his debt, payment of such proceeds 
by such agent will interrupt the statute.’ 

“This distinction is based upon the idea that 
when the debtor’s duly constituted agent makes 
the sale of the collateral and applies the proceeds 
to the payment of the note, it is the debtor's own 
act. This principle seems to be supported by all 
the authorities. 

llavcu v. Hathaway, 20 Me. 345; 

Taylor v. Foster , 132 Mass. 30; 

Whipple v. Blackington , 97 Mass. 476; 

New York Fire Insurance Co. v. Tooker , 4 X. J. 
L. J. 334; 

Fletcher v. Brainard, 75 Vt. 300, 55 Atl. 60S; 

Scott v. DeGraw , 90 Xeb. 274, 133 X. IV. 179; 

National State Bank of Boulder v. Rowland. 1 
Colo. App. 468, 29 P. 465.” 

It is conceded that the foreclosure occurred within a 
reasonable time following default. Accordingly, bv 
the weight of authority, the application of the proceeds 
of the collateral constituted part payment of the debt 
sufficient to interrupt the statute of limitations, par¬ 
ticularly where, as here, there is an express direction to 
so apply the proceeds of the sale of the collateral to 
the debt. See First National Bank v. King, supra. 

In 17 R. C. L. Page 930 the law is stated as follows: 

“In many jurisdictions the view is favored, and 
this seems to be the prevailing view, that where a 
debtor deposits collateral security with his cred- 
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itor, under an agreement that the proceeds there¬ 
from, whether in the form of collections, or negoti¬ 
able paper or from the sale of some other form of 
seenritg. shall be applied on pagmeuf of lite indehl- 
eduess in accordance with the agreement, in case 
the creditor acts in pood faith and with reason¬ 
able expedition when he realizes thereon, his col¬ 
lections are to- be regarded as payments by the 
principal debtor at the time the money is received, 
sufficient to interrupt the runniiiir of the statute of 
limitations. 


Buffington v. ('base, 152 Mass. 554, 25 X. ft. 977; 
Soruberger v. Lee . 14 Xeb. 193, 15 X. W. 345; 
Hosier v. MeShane , 78 Xeb. 8(5, 110 X. \V. 72(5; 
Oxford National Bank v. King, 104 X. C. 303, 80 
S. ft. 251; 

Xotes 14 Ann. Cas. 980; 15 Ann. Oas. 333. 


“In such case it is said that the application of 
the money derived from the collateral as stipulated 
is just as much a payment as if the debtor had at 
the time handed the money over to bis creditor 
with a direction as to its application. 

“The principle on which these decisions are 
founded is that the holder of the collateral, under 
authority to collect or sell the security, is therein- 
constituted the agent of the debtor, and his acts 
are in effect the acts of the debtor and therefore 
the transaction amounts to a voluntary payment. 


Moffit v. Carr. 48 Xeb. 403, (57 X. \V 
10 A. L. R. 841.” 


150; 


See also Vermont People’s National Bank v. Parker , 
269 Mass. 387, 169 X. ft. 155. 

In Buffington v. Chase, 152 Mass. 534, 25 X. E. 977, 
the Court said: 

“In order that part payment of a debt shall lead 
to the inference that it is at the time an acknowl- 
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edgment of the debt which revives the original 
promise of payment, it is not necessary that such 
payment should be made by the debtor personally. 
It is sufficient that if he made by his direction and 
authority, and it takes effect from the tune when 
it is thus made. Where a debtor deposits notes, 
etc., with his creditor as collateral security for 
his debt, to be applied in payment of the debt as 
the same may be collected, if the creditor acts in 
good faith, and with reasonable expedition, when 
he realizes thereon, his collections are to be re¬ 
garded as payments by the principal, as of the date 
and at the time when they are received. 

Porter v. Blood, 5 Pick. 54; 

Whipple v. Blackington, 1)7 Mass. 476; 

Butler v. Price , 115 Mass. 578; 

Brown v. Tyler, 8 Gray 135; 

Hancock v. Franklin Insurance Co., 114 Mass. 

155; 

IIarea v. Hathaway, 20 Me. 345. 

“Plaintiffs thereby were made the agents of the 
defendant. ’ ’ 

In Sornheryer v. Lee, 14 Neb. 193, 15 X. W. 345, the 
Court said: 

“The money derived from the collateral was 
promptly applied, as the parties had stipulated it 
should be; and was, therefore, a payment by the 
debtor, just as truly as if he himself had, at the 
time of the endorsement, handed the money over 
to his creditor with the express direction to him to 
make the endorsement. 

“The creditor did just what it was his duty to 
do when he accepted the security. 

Wheeler v. Newhauld. 16 N. Y. 392; 

Joliet Iron Co. v. Sciota Co.. 82 Ill. 54S; 

Whipple v. Blackington, 97 Mass. 476; 
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Haven v. Hathaway. 20 Me. 345. 

Affirmed.” 

See also 

Whit Hey v. Chambers, 17 Neb. 90, 22 X. \V. 229; 

Ashby v. II’ ashbnrn . 23 Neb. 571, 37 N. \V. 267: 

Mo/Jitt v. Carr. 48 Neb. 403, 07 X’. \\\ 150; 

Hosier v. MrShanCf 78 Neb. 80, 110 X. IV. 726; 

37 C. J. 1155. 

In Preston v. AY/ Hack ad y Hardware Co.. 137 Okla. 
283, 279 I\ 332, the Coart held that where the parties 
ayree that the i non paired chattels, given to secure a 
note, be sold at private sale and the proceeds therefrom 
be applied in part payment of the note and pursuant to 
said agreement the property is so sold and the payment 
applied accordingly, the same amounts to a voluntary 
payment and is sufficient to toll the statute of limita¬ 
tions, stating: 

“In order to prevent the running of the statute 
of limitations, a partial payment must be made by 
the debtor himself, or for him by his authority or 
subsequently ratified, if made in bis name without 
his authority. 

Pfeiminger v. Kokesh. G8 Minn. 81, 70 X. \Y. 
867; 

Schofield v. Twining. 127 Fed. 48G. 

The foregoing eases are authorities to the effect that 
any payment made through the arrangement of the 
debtor or such as is the natural and reasonable se¬ 
quence of his own agreement will stay the running of 
the statute of limitations which will start to run follow¬ 
ing the application of the proceeds of sale pursuant to 
the direction or authority of the debtor. Research of 
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counsel lias failed to disclose any ease in the District 
of Columbia which has passed upon the precise point 
involved herein under the peculiar direction contained 
within tile deed of trust in suit. However, the District 
of Columbia statute and the decisions thereunder would 
seem, without question, to sustain plaintiffs conten¬ 
tion. 

Tin* Code provision in point is Title 11, Section 5, 
Page 117, D. C. (’ode of March 4, 1929 (Section 1271 
of old Code), reading as follows: 


“NEW PROMISE TO REVIVE DEBT 
BARRED BY STATUTE OF LIMITATIONS 
TO BE IX \VR1TIXG; EFFECT OF PAYMEXT 
OX ACCOUNT OF PRINCIPAL OR INTER¬ 
EST; RECOVERY AGAINST JOINT CON¬ 
TRACTORS, CO-EXECUTORS, CO-ADMINIS¬ 
TRATORS WHEN ONE WAIVES STATUTE 
OF LIMITATIONS; EFFECT OF ENDORSE¬ 
MENT OF PAYMENTS ON NEGOTIABLE IX- 


STRl'M ENT.—In actions of debt or upon the case 
grounded upon any simple contract, no acknowl¬ 
edgment or promise by words only shall be deemed 
sufficient evidence of a new or continuing con¬ 
tract whereby to take any case out of the operation 
of the statute of limitations or to deprive any 
party of the benefit thereof unless such acknowl¬ 
edgment or promise shall be made or contained by 
or in some writing to be signed by the party 
chargeable thereby: PROVIDED, That nothing 
herein contained shall alter or take away, or lessen 
the effect of any payment of any principal or in¬ 
terest made by any person whatsoever, etc.” 


Apparently, therefore, the proviso contained within 
the above quotation clearly recognizes that the pay¬ 
ment of principal or interest need not be made by the 
debtor personally but may be made as well by his agent 
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and that such part payment, so made, shall have the 
effect of tolling the statute of limitations so that the 
same shall commence to run on the day following the 
date of such payment of either principal or interest. 

There are numerous decisions in this Court holding 
that trustees, under a deed of trust, occupy a dual rela¬ 
tion; that they represent both the mortgagee and the 
mortgagor, and that, therefore, they are custodians of 
the fund and bound to apply it properly. They are 
agents for both parties, mortgagor and mortgagee, 
whose rights and duties are limited by the instrument 
of trust. 

See: 

Church. Inc. v. II(Antes. 60 App. D. C. 27, 46 Fed. 
(2nd) 60S; 

Roth v. Eisinqcr Mill <0 Lumber Co., 63 App. D. 

C. 128, 70 Fed. (2nd) 294. 

Therefore, being an agent for the mortgagor the ap¬ 
plication of the proceeds of the sale by the substituted 
trustee as directed in the deed of trust is obviously an 
act bv the substituted trustee as agent for the debtor 
and, therefore, constituted a part payment of the debt 
within the above quoted Code provision. So, the stat¬ 
ute of limitations commences to run from the day fol- 
lowing said part payment. 

There is no technical distinction between a deed of 
trust and a common law mortgage in this District. The 
deed of trust is the only form of mortgage that has 
been in general use in the District of Columbia for 
many years. The common law mortgage is practically 
unknown in this District. The deed of trust used here 
is the equivalent of a mortgage, and a deed of trust to 
secure a loan of money is necessarily a mortgage. The 
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trustees, under a deed of trust, occupy a dual relation. 
They represent primarily tile mortgagee to the extent 
of satisfying the mortgage, and, in case of sale, convey¬ 
ing the property to the purchaser. They are likewise 
trustees for the mortgagor or owner of the equity of 
redemption, as to any surplus derived from the sale 

above the amount necessarv to satisfv the claim of the 

• * 

mortgagee. They are, therefore, custodians of the 
fund and bound to apply it properly in accordance with 
the provisions of the deed of trust. 

Middieton v. Parke. 3 App. I). C. 149; 

Domett v. Perkins. 214 Mass. 449,101 X. E. 994; 
Church. Inc. v. Holmes, GO App. D. C. 27, 46 Fed. 
(2nd) 608; 

Spruill v. Ballard. 61 App. D. C. 112, 58 Fed. 
(2nd) 517; 

Ilolman v. Rtjon. 61 App. D. C. 10, 56 Fed. (2nd) 
307. 


In Stroup v. Andros, 34 App. 1). (\ 278, 19 Ann. Cas. 
101, tin* Court held that, under our statute of limita¬ 
tions, an acknowledgment or promise of payment need 
not be made directly to the creditor by the debtor but 
could be made to someone acting for him, thereby ap¬ 
proving the principle that even an acknowledgment 
and new promise could be made by or to an agent, and 
that the statute of limitations, being a statute of re¬ 
pose. should receive a reasonable interpretation so as 
to effectuate the intent of Congress in enacting it. 

In Catholic Unircrsitp v. Wappamau, 32 App. D. C. 
307, the Trial Court had prevented plaintiff from show¬ 
ing that the payments of interest upon the notes were 
made under the direction of the defendant. The Appel¬ 
late Court reversed the case, holding: 
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“The burden rested upon the plaintiff of show¬ 
ing either a promise in writing by the defendant 
to pay the notes made within three years before 
suit was brought, or an acknowledgment by him in 
writing within three vears of the notes as a sub- 
sisting debt, for which he was liable; or a part 
pap went of the principal, or a payment of interest 
thereon, within three years, by the defendant; or 
such payment by someone on his behalf, which was 
either authorized or subsequently ratified by him.” 

In Cropley v. Eyster, 9 App. D. C. 378, it was held 
that a pavment of interest mav remove the bar of the 
statute of limitations provided that the payment was 
made by the debtor or by his authority. 

See also: 

Beau v. Wheatley, 13 App. D. C. 473; 

Bell v. Morrison, 1 Pet. 351 (U. S.), 7 L. Ed. 174. 

In Flannery v. Maine Bed Granite Company, 3 App. 
D. (\ 395, it was held that part payment of principal or 
payment of interest on the debt or the acknowledg¬ 
ment of the existence of such a debt before the statute 
has become a bar merely precludes and defers the oper¬ 
ation of the statute of limitations, founded as it is upon 
the presumption of payment or other means of extin¬ 
guishment, by reason of the lapse of time, until after 
the lapse of the statutory period, from the time of such 
payment or promise or acknowledgment, and that the 
statute does not attach and become a bar until after 
the lapse of three (3) years from the time of such pay¬ 
ment or acknowledgment. 

For the foregoing reasons it is respectfully sub¬ 
mitted that the application of the proceeds of sale of 
the property by the substituted trustee to the notes on 
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December 21,1934, pursuant to the authority and direc¬ 
tion of the appellee as debtor, constituted a payment on 
the notes by the appellee on said date, and that the 
instant suit, having been brought within three (3) 
years from the date of sale, is not subject to the plea 
of the statute of limitations, and that, accordingly, the 
judgment rendered in the court below should be re¬ 
versed. 

II. 

A cause of action for a deficiency cannot accrue until 
sale is had and the deficency is thus determined. Ac¬ 
cordingly, this cause of action did not accrue until De¬ 
cember 22, 1934. 

The declaration in the instant case sought to recover 
a deficiency resulting from the sale of the property. 
Obviouslv, a cause of action for a deficiencv cannot ae- 
cruc before the deficiency is determined. A deficiency 
may not be determined until there has been a sale of 
the property. It is only after the sale price has been 
compared with the obligation due that the deficiency 
can be definitely determinable. Accordingly, a cause 
of action for a deficiency cannot accrue until after the 
sale. In jurisdictions where the common law mortgage 
is in effect it is the universal law that a cause of action 
for a deficiency does not accrue until after a sale and 
until the filing of the report of the sale. 

Parrott v. Harts off, 75 Xeb. 706, 106 X. W. 966. 

By a long line of decisions cited in 17 R. C. L., Sec¬ 
tion 101, it is shown to be the universal rule that a stat¬ 
ute of limitations in an action to recover a deficiency 
begins to run at the date of the sale. 
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A judgment foreclosing a mortgage cannot be sued 
on until the proceeds of the mortgaged property have 
been applied thereon and the balance due thereon defi¬ 
nitely ascertained. 

Walker v. (iarland . 235 8. W. 1078; 

MollnJum v. Masters, 4.7 App. 1). C. 414, certio¬ 
rari denied 242 U. 8. 652. 


A mortgage or deed of trust may be enforced al¬ 
though the debt secured thereby is barred by limita¬ 
tions. Moreover, the amount due on a mortgage is not 
affected by the fact that an action on the note which it 
secures is barred by limitations. 

Also, where a trust deed confers on the trustee dis¬ 
cretion as to tin* time of sale of the property, the power 
to sell and apply the proceeds to the debt is not affected 
though the debt secured is barred by limitations. 


Xorfhro/) v. Cbase , 76 Conn. 146, 56 A11. 518; 
('am/thill v. I /tloit. 56 Xeb. .‘>85, 76 X. \V. 910; 
Yantai v. II a/t/t. 3 Xeb. 1, 90 X. W. 645; 

Itohinson v. McDowell , 133 X*. C. 182, 45 8. 10. 
545. 


In 1!) II. ( \ /,.. Section 481 , it is held that the personal 
judgment for the deficiency after foreclosure sale can¬ 
not be rendered before the deficiency becomes due, and 
that a personal deficiency decree may be rendered con¬ 
ditionally at the time that the decree of foreclosure is 
rendered or absolutelv after sale and ascertainment 
of the balance due. Until the sale there can be no 
personal judgment against the mortgagor who is en¬ 
titled to have the debt paid out of the land so far as the 
proceeds realized on foreclosure sale may render pay¬ 
ment possible. The land is primarily liable for the 
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payment of the obligation, and the mortgagor can be 
called on to pay only where the proceeds of a sale of the 
land are insufficient. A final decree, therefore, cannot 
be rendered until after the sale and report of the 
amount thereof and, if rendered before then, is a mere 
nullity. So, too, in the District of Columbia no cause 
of action for a personal deficiency can be maintained 
until the deficiency is definitely ascertained which can¬ 
not occur until there has been a sale. Accordingly, the 
cause of action in the instant case could not accrue 
until sale of the property, and the application of the 
proceeds thereof to the indebtedness. 

Tt lias been held bv numerous authorities that the lien 
of a mortgage is not extinguished by the mere lapse of 
the period fixed by the statute within which an action 
to enforce the debt might be brought The action may 
be on the covenant in the mortgage to pay the debt. 
The life of a mortgage of real estate is not measured 
bv that of the obligation which it is given to secure. 
The mortgagee may pursue his remedy on the mort¬ 
gage notwithstanding the debt or evidence thereof is 
barred by the statute of limitations. Deeds of trust 
are also governed bv the same rules. 


Bakin v. Ilealij. 52 Mont. 398,158 P. 1020; 
Lanbcd: <0 Eagle Bracing Co. v. Krause. 94 X. 

J. L. 219, 109 Atl. 293; ‘ 

MeCarlg v. Goodsmau. 39 N. D. 389, 167 X. W. 
503; 

Fish v. ('oilins. 164 Wis. 457, l(i0 X. W. 163; 
Smith v. Darning Co.. 21 Ga. App. 741, 95 S. E. 
19: 

Talbott v. Ilill. 49 App. D. (\ 96, 261 Fed. 244; 
Sis v. Boorman. 11 App. D. C. 116; 

Shepherd v. Pepper, 133 U. S. 626, 33 L. Ed. 
706; 
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Mollohau v. Masters, 45 App. D. C. 414, Certio¬ 
rari denied 242 U. S. 652; 

Dodge v. Freedman's S. <£ T. Co., 106 U. S. 445, 
27 L. Ed. 206; 

Oiesg v. Gregory, 15 App. D. C. 49; 

19 K. C. L., Section 246. 

In Dinning v. Gavin, 39 N. Y. Supp. 4S5, 54 X. E. 
1090, it was held that an action on a covenant in a mort¬ 
gage to pay the mortgage debt is not barred because 
the notes for which the mortgage was given to secure 
are barred by limitations. 

Moreover, it is not essential that the mortgage should 
contain a covenant to pay the debt to enable the mort¬ 
gagee to look to the mortgagor’s personalty for pay¬ 
ment of the debt. As the holder of the mortgage is 
entitled to recover the full amount of the mortgage 
debt, he may maintain an action on the debt for what 
remains due where there is a deficiency after foreclo¬ 
sure of the mortgage. If property is sold under a 
power in a trust deed, the amount realized at the sale 
may properly be treated as a payment on the note, and 
the holder may maintain an action to enforce payment 
of the balance remaining unpaid and unsecured. 

19 E. C. L., Sections 246, 4S1. 

In 10 It. C. L., Sections 481, 483, it is asserted that a 
personal judgment against a mortgagor for a defi¬ 
ciency, after a foreclosure sale, cannot be rendered 
before the deficiency becomes due according to the con¬ 
tract. Until there shall be a deficiency on a foreclosure 
sale, there can be no personal judgment against the 
mortgagor who is entitled to have his debt paid out of 
the land so far as the proceeds realized on foreclosure 
sale may render payment possible. The land is thus 
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made primarily liable for payment of the obligation 
and the mortgagor can be called on to pay only where 
the proceeds of a sale of the land are insufficient. Thus 
it has been held that a final judgment for a deficiency 
in foreclosure proceedings cannot be rendered until 
after the incoming of the report of the sale of the 
mortgaged premises. If, though in form a deficiency 
judgment, it is in fact rendered before that time, it is a 
mere nullitv which does not conclude the rights of the 
parties thereto and upon which execution may not 
issue. 

In Beynolds v. Jensen, — Cal. App. —, 58 P. (2nd) 
GST, it was held that plaintiff’s cause of action for a 
deficiency after sale of real property under a trust 
deed arose at the time of the sale, the Appellate Court 
thereby reversing the lower tribunal. 

For the foregoing reasons it is further respectfully 
submitted that the statute of limitations cannot apply 
to the instant suit for a deficiency because the cause 
of action did not and could not accrue until there had 
been a sale of the property at which time the deficiency 
for the first time is definitely ascertainable. 

III. 

CONCLUSION. 

For the foregoing reasons it is respectfully sub¬ 
mitted that the judgment of the Court below should be 
reversed. 

Geotjoe D. Horning, Jr., 
Attorney for Appellant, 
206 Southern Building, 
Washington, D. C. 
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BRIEF FOR APPELLEE. 


SUMMARY OF ARGUMENT. 

I. The application, by the trustee, of the proceeds 
of the foreclosure sale did not constitute such a pay¬ 
ment by the appellee as to toll the statute of limi¬ 
tations and, accordingly, the statute of limitations 
commenced to run from the maturity of the note, 
namely, on September 19, 1934, and had completely 
run on September 18, 1937,—more than two months 
prior to the filing of this suit. 
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(a) The application of funds toward the reduction 
of an indebtedness, by operation of law, is not a volun¬ 
tary payment by the debtor, within the meaning: of 
Title 11, Sec. 5, page 117, D. C. Code (1929) which pro¬ 
vides for the revival of a debt barred by the statute 
of limitations, nor does it arrest the running of the 
statute. 


II. The statute of limitations is applicable only to 
the original indebtedness. Accordingly, the present 
suit for a deficiency should have been brought within 
three years after the maturity of the note. 

ARGUMENT. 

I and I (a). 

Appellant argues at great length upon the question 
of the application of the proceeds of the sale of col¬ 
lateral, contending that such application, by the credi¬ 
tor or the trustee named in the mortgage, constitutes 
a voluntary payment, by the debtor sufficient to (1st) 
either revive the debt or (2d) arrest the running of 
the statute of limitations. While appellant’s argu¬ 
ment, and his cited cases thereon, are not in point 
(since they deal purely with the foreclosure of col¬ 
lateral security) his argument, even in connection 
with the application of the proceeds from the sale of 
collateral, is contrary to the great weight of authority 
and the leading cases thereon. 



In 25 A. L. R. 59 is found the following, supported 
by many cited cases, on the effect of the application 
of the proceeds from the sale of collateral: 

“The decided weight of authority is to the effect 
that, in the absence of express warrant, the appli¬ 
cation of monev realized on security given or de- 
posited as collateral does not toll or interrupt the 
running of the Statute of Limitations/' 

Appellant appears to rely strongly upon the cases 
of First National Bank v. King, 164 X. 0. 303, 80 S. E. 
251 and Bosler v. McShane, 78 Neb. S6, 110 X. \Y. 726 
to support his position. But in the recent case of Zaks 
v. Elliott, 106 Fed. (2) 425, the Circuit Court of Ap¬ 
peals for the Fourth Circuit reversed the District 
Court which had relied on the cases cited hi) appellant. 
The lower court held that, although more than six 
vears had run since the maturity of the notes, the stat- 
ute of limitations was not a bar because, pursuant to 
the provision in the note, “in case of a deficiency (after 
sale of the collateral), the undersigned promised to 
pay said Bank the amount thereof forthwith", the ap¬ 
plication of the proceeds from the sale of the collateral 
amounted to a voluntary payment sufficient to either 
toll or arrest the statute of limitations. In reversing 
this ruling of the lower court, the Circuit Court of 
Appeals said: 

“It is established in South Carolina that partial 
payment on a note within the six year period im¬ 
mediately preceding the bringing of an action 
therein will remove the bar of the statute. Walker 
v. Cassels, 70 S. C. 271, 49 S. E. 862. But, ap¬ 
parently, the question of whether application to 
the debt by the creditor of the proceeds from the 
sale of collateral deposited with a note is such pay- 
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mont as will toll the statute has never been decided 
in South Carolina. According to the great weight 
of authority , an application to the debt by the credi¬ 
tor of the proceeds from the sale of collateral 
will not have this effect because the payment is not 
voluntary on the part of the debtor. Lyon v. State 
Bank, 12 Ala. 508; Wolford v. Cook, 71 Minn. 77, 
73 X. W. 706, 70 Am. St. Rep. 315; Brown v. La¬ 
tham, 58 X. II. 30, 42 Am. Rep. 568; Brooklyn 
Bank v. Barnabv, 107 X. Y. 210, 00 X. E. 834, 27 
L. K. A. (X. S.)* 843; 37 C. J. 1155; Balkuitine & 
Sons v. Macken, 04 N. J. L. 502, 110 A. 010, 10 A. 
L. R. 838; Howard v. Pritchett, 207 Ala. 415, 02 So. 
782, 25 A. L. R. 58. ‘The principle on which part 
payment takes a case out of the statute is, that the 
party paying intended by it to acknowledge and 
admit the greater debt to be due. If it was not in 
the mind of the debtor to do this, then the statute, 
having begun to run, will not be stopped by reason 
of such payment.’ United States v. Wilder, 13 
Wall. 254, 256, 80 U. S. 254, 256, 20 L. Ed. 681. We 
think that the reasoning of these decisions is to be 
preferred to that of the North Carolina ana • Ne¬ 
braska eases on which the District Judge relied. 
There is no fact in the instant case to justify a find¬ 
ing that the defendant acknowledged or admitted 
at any time within the six year period that the debt 
was due. 

The provision in the notes by which the defend¬ 
ant promised to pay any deficiency after sale of 
the collateral can not operate as a promise to pay 
made at the time the deficiency is determined, for 
the reason that it can not be said that the parties 
so intended it. Brooklvn Bank v. Barnabv, 197 X. 
Y. 210, 90 N. E. 834, 27 L. R. A. (N. S.) 843. Had 
it been intended that such a well known rule of 
law as the statute of limitations should not apply 
in its customary sense to these contracts, then ex¬ 
press language to that effect would doubtless have 
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been used. If the plaintiff's interpretation of this 
clause of the notes were adopted . the defendant's 
obligation could be kept alive for an indefinite pe¬ 
riod by judiciously timed sales of portions of the 
collateral . and the statute of limitations would ban- 
no bearing at all.” Zaks v. Elliott, 10(1 Fed. (2) 425. 
(Italics supplied.) 

Appellant’s contention that the creditor, or a trus¬ 
tee named in the mortgage or trust, when applying the 
proceeds from the sale of the collateral to the indebted¬ 
ness, is the agent of the debtor to the extent that such 
application is the debtor’s own voluntary act and that 

the debt is therebv either revived or the statute is ar- 

•> 

rested, is disposed of by the leading case of Brooklyn 
Bank v. Barnaby, 197 X. Y. 210, 90 X. E. 854, 27 L. R. 
A. (X. S.) 843, from which we quote: 

“In the latter case he insists the pledgee must be 
deemed the agent of the pledgeor, not merely for 
the purposes of sale and application of proceeds, 
but in everything that commits the pledgeor to an 
extension of the period of limitation when he makes 
a payment himself. This is an interesting distinc¬ 
tion which has some apparent support in rea¬ 
son, but the decided weight of authority, both in 
this state and in other states, favors the contrary 
view. ’ ’ 


See, also, 

Security Bank v. Finkelstein, 160 X. Y. App. 
Div. 315. 

Xow, with respect to the application of the proceeds 
from foreclosure on mortgages, or deeds of trust of 
real estate. We quote from 25 A. L. R. 62: 
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“With the exception of one case in Missouri, since 
repudiated, the authorities uniformly support the 
doctrine that the application to an indebtedness, of 
the proceeds arising from the enforcement of a 
mortgage or deed of trust, does not interrupt the 
running of the Statute of Limitations.’' (Italics 
ours.) 

As would appear from the foregoing quotation, and 
so far as we have been able to ascertain, there are no 
cases which hold that on a foreclosure on a deed of trust 
the statute is arrested by the crediting on the note of 
the proceeds from the sale. 

The provision in the deed of trust (R. p. 9) is the 
usual form in deeds of trust and, in substance at least, 
the same as the Law Reporter form so customarily 
i.sed in the District of Columbia; and has many times 
i.een construed in other states. The courts have held 
that there is no merit to the contention that such a pro¬ 
vision makes the trustee or mortgagee the agent of the 
debtor when crediting the proceeds of the foreclosure 
sale on the note, in the sense that such agency would 
constitute a voluntary payment by the debtor. Many 
cases on this point are cited in 25 A. L. R. 62. We shall 
i.ow discuss some of the leading cases dealing, specifi¬ 
cally, with the question concerning deeds of trust on 
real estate. 

In the case of Holmquist v. Gilbert (Colo. Supreme 
Court), 92 Pac. 232, the court, in its opinion, cited and 
discussed the leading cases on the question. Since its 
discussion was so exhaustive, we quote, at length, from 
the opinion: 


“The real question presented in this ease is 
whether the endorsement by the trustees of the 
proceeds of the sale of the property described in 
the trust deed upon the note of the maker is such 
an acknowledgement of the indebtedness that a 
promise to pay the balance is inferred and that the 
debt is taken out of the bar of the statute of limita¬ 
tions. It is claimed by the appellee that the trust 
deed itself is not affected by the statute of limita¬ 
tions, although the note might have been, without 
the part payment; that the application of the pro¬ 
ceeds by the trustee was directed by the maker of 
the note and trust deed at the time of its execution, 
and this is one of the conditions of the trust which 
is not affected by the statute of limitations; that 
such direction constituted the trustee such an 
agent of the maker of the note that the application 
of the proceeds became the act of the maker and 
that the part payment was sufficient to acknowl¬ 
edge the debt: and that the promise to pay the bal¬ 
ance of the debt should be inferred therefrom. We 
agree with the contention of the counsel for the 
appellee that the foreclosure of the trust deed was 
not affected by the statute of limitations. The 
statute goes to the remedy, not to the cause of ac¬ 
tion, and does not extinguish the debt, it is a 
means of defense to be pleaded by the defendant as 
a personal privilege.” 

Further in the same opinion, the court quoted and cited 
another opinion; and we will further quote from tic* 
opinion: 

“In Campbell v. Baldwin, 130 Mass. 200, the court, 
having under consideration this question in con¬ 
nection with a power of sale mortgage: 

‘the ground upon which a part payment is held 
to take the case out of the statute is that such 
payment is a voluntary admission by the debtor 
that the debt is then due, which raises a new 
promise by implication to pay the balance. To 
have this effect, it must be such an acknowledge- 
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ment as reasonably leads to the inference that 
the debtor intended to renew his promise of pay¬ 
ment. In the case at bar, the plaintiff executed a 
mortgage in which he gave to the mortgagee 
go ice r to sell the estate and to appropriate tin- 
proceeds to the payment of the mortgage debt. 
But this cannot fairly be construed as an au- 
thority to the mortgagee to make a new promise 
in behalf of the mortgagor to pay the debt, so as 
to avoid the statute of limitations.* * * It would 
be applied by hue to the extinguishment pro fan- 
to of his debt.* * * It does not appear that he had 
any knowledge of the sale. It is absurd to say 
that the facts in this case would fairly lead to 
the inference that the plaintiff intended to renew 
his promise to pay the note.’ 

To the same effect is the rule laid down in Moffitt 
v. Carr, 48 Xebr. 403, 07 X. W. 150, 58 Am. St. Rep. 
606. Our attention has been called to but one case 
holding that the trustee under such circum¬ 
stances may thus bind the payor of the note. This 
was the case of Bender r. Markle, S7 .Vo. App. 23 i. 
and it would seem that this case stands alone 
among the decisions of Missouri on this question. 
"Without examining the decisions of that state to 
any great extent, we note in Leach v. Asher, 20 
Mo. App. 656, the court said: 

‘In this case the trustee had power to sell the 
land and apply the net proceeds of the sale to 
t he payment of the debt secured as far as such 
proceeds went. To give to his powers the widest 
scope, we may say that he was the promisor's 
agent thus to apply the proceeds, and that so do¬ 
ing was an admission by the promissor that at 
the date of the application the amount applied 
was due on the note. We cannot see on what prin¬ 
cipal known to the law we would be justified to 
bold the pavment of a certain amount of monev 
by the trustee, who in regard to the residue of 
the debt if any, was a mere stranger, was effect¬ 
ual to bind the promissor in regard to such resi¬ 
due. ’ 
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In Kegan v. Williams, 88 Mo. App. 577, the court, 
having 1 a similar question under consideration, 
held that the application by the trustee or mort¬ 
gagee of the money obtained by sale did uot slop 
the statute, citing Leach against Asher, supra, and 
further savs: 

‘The court of appeals ruled differently in Bonder 
against Markle, 37 Mo. App. 234, without no¬ 
ticing the previous case. This decision, having 
been reviewed by the court of Missouri, furnishes 
no precedent in the case in hand. In Lang 
against Gage, 65 New Hampshire, 173, 18 Atl. 
795-6, the court says: “An unqualified volun¬ 
tary payment of money is a recognition of an 
existing liability by the party making it, and the 
ground upon which a payment by the debtor 
furnishes evidence of a new promise is that it 
shows an acknowledgment of an existing unpaid 
debt, which he is liable and willing to make. The 
mere payment of money is not such an acknowl¬ 
edgment. Part payment alone is an acknowledg¬ 
ment of indebtedness pro tanto. The efficiency 
of a payment to avert the effect of the statute 
of limitations as a bar rests in the conscious 
and voluntary act of the debtor explainable only 
as a recognition and confession of the existing 
liabilitv.” ’ ” 

w 

Still quoting from the decision, Holmquist v. Gilbert, 
supra: 

“Applying these rules to the case in hand, it does 
not appear from the agreed statement of facts 
or from the record, that the maker of the note 
and trust deed had any knowledge whatsoever 
of such endorsement or that he in any manner 
directed the same, further than by the authority 
granted by the trust deed itself at the time of its 
execution; and the direction contained in the 
clause authorizing the sale of the property and 
the application of the proceeds is relied upon 
solely as constituting, by such action of the tru- 
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tec, a voluntary payment by the maker of the 
note. * * * So far as the agency is concerned, 
whatever authority was given was given at the 
time of the execution of the trust deed, and was 
irrevocable. * * * We think it is clear then 
that it is not sufficient to revive the debt for the 
trustee to sell the property and apply the pro¬ 
ceeds to tlie payment of the note, even though 
directed in the trust deed as above set forth. Such 
action docs not constitute a voluntary payment by 
the debtor. It is true that the trustee is an agent 
of the debtor; but he is also an agent of the 
i creditor, and. to a certain extent, of the law as 
well, because the law would thus apply the proceeds 
regardless of any act of the trustee. It cannot 
he said that at the time of the execution of the 
trust deetl the maker intended to create an agency 
to extend beyond certain actions in connection 
with the property itself. We think it would he a 
violent construction of the trust deed to say that 
such agency empowered the trustee to acknowl¬ 
edge a debt already barred by the statute of limi¬ 
tations, or to set the statute in motion anew by 
making such credit. We think it must be consider¬ 
ed as an involuntary payment, and that it was 
not ‘accompanied by circumstances amounting to 
an absolute, unqualified acknowledgment of the 
indebtedness from which a promise may be in¬ 
ferred to pay the remainder.' *' (Italics ours.) 

To the same effect sec Goss v. Lovell, 101 Pac. 76, and 

Ferris v. Curtis (Colo.), 127 Pac. 236; and references 

hereinbefore cited. 


In his discussion as to the effect of the application of 
the proceeds of the sale of collateral upon the statute 
of limitations, appellant also relies on, and quotes 
from the case of Moffitt v. Carr, 48 Neb. 403, 67 N. W. 
17)0. But that case is, perhaps, one of the strongest 
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authorities against appellant's position. We quote, 
therefrom, the language of the court: 

“The present suit was brought on the 15th of Oc¬ 
tober, 1891, or more than five years after the ma¬ 
turity of the note; * * * The sole question pre¬ 
sented, then, is, did the sale of the lands conveyed 
by the deed, the payment of the proceeds of said 
sale to the holder of the note, and her crediting 
said note with said proceeds of the sale, on the 
date thereof, amount to a payment on the note, 
within the meaning of said section *22 of the Code 
of Civil Procedure? * * * It is to be observed that 
section 22 of the Code of Civil Procedure does not 
say by whom, nor under what circumstances, a 
payment must have been made upon a note, in 
order to arrest the running of the Statute of 
Limitations; but we think, both upon reason and 
authority, that ‘part payment', within the mean¬ 
ing of said section of the Code, is a voluntary 
payment made by the debtor himself, or by some¬ 
one authorized by him to make the payment, and 
that a payment made on a debtor's note, by the 
sale of his property on execution, or under any 
legal process whatsoever, is not such part pay¬ 
ment by the debtor as is declared by said Section 
22 of the Code to have the effect of arresting the 
running of the Statute of Limitations. 1 lad the 
mortgage made by Carr conveyed lands in the 
State of Nebraska; had the mortgage been fore¬ 
closed, a judicial sale made of the premises, and 
the proceeds of such sale endorsed upon the note 
in suit,—it is quite clear that such endorsement 
would not have been a part payment on the note, 
within the meaning of the Code, and would not 
have arrested the running of the Statute of Limi¬ 
tations. But the trust deed made bv Carr con- 

% 

veved lands in Missouri, and it was competent, 
under the laws of that state, for a trustee named 
in a deed of trust, on request of the holder of the 
note to secure which the trust deed was given, to 
advertise the lands for thirty days, and sell them 
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to discharge the debt. The trustee, then, in mak¬ 
ing this sale of the lands in Missouri, was as much 
an instrumentality of the law as would have been 
a sheriff of this state, had the mortgage been made 
i here, and the lands sold here at a judicial sale. 
In other words, Carr has been divested of the title 
to his property by operation of law, and the en¬ 
dorsement upon the note in suit is not there because 
of any voluntary payment made by Carr, but is 
there by operation of law." (Italics supplied.) 

So that the application of proceeds by operation of 
law. is not such a voluntary payment by the debtor, or 
his agent,—nor is it sufficient to constitute an ac¬ 
knowledgment of the remainder of the debt,—suf¬ 
ficient to either remove the bar of the statute or to 
arrest the running thereof, within the meaning of Title 
11, Sec. 5, page 117, D. C. Code (1929). 

This court had before it a somewhat analogous 
situation in the case of Mann v. Cooper, 2 App. D. C. 
226. The plaintiff recovered a judgment in October, 
1874, the life of such judgment, unless renewed by 
sei. fa. being twelve years. Thereafter, the debtor de¬ 
fendant placed in the hands of the judgment creditor 
a paidup life insurance policy as collateral security 
for the judgment debt, it being agreed that any money 
realized from the policy should be applied as part 
payment on the judgment, and it was further agreed 
that the creditor had “at all times the right to execute 
the said judgment and collect the amount due on the 
said judgment;’'. Upon the death of the judgment 
debtor in October, 1879, the amount due on the policy 
was received by the creditor and applied to the re¬ 
duction of the judgment debt. In July 1891, almost 
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seventeen years after the date of the judgment, but 
within twelve years from the crediting of the proceeds 
of the collateral from the life insurance policy, the 
plaintiff instituted a sci. fa. action on the judgment 
against the administratrix of the deceased judgment 
debtor. This court held, Mann v. Cooper, supra, that 
unless the aforementioned agreement constituted a 
waiver by the debtor (and also held that it did not,see 
same case entitled Mann v. McDonald, in (> App. D. (\ 
548) that the statute of limitations was a bar to the 
action on the judgment. 


Appellant's brief (p. 12) also cites the case of Buf¬ 
fington v. Chase, 152 Mass. 534, 25 N. E. 977, in sup¬ 
port of his contention that the application of the pro¬ 
ceeds from the foreclosure of the real estate deed of 
trust, by the trustee, either revives the debt or tolls 
the statute. We submit that, on the contrary, that 
case supports appellee’s position; and we quote from 
Buffington v. Chase, supra. 

“ * * * The defendant relies much upon Campbell 
v. Baldwin, 130 Mass. 199, but the case at bar is 
quite distinguishable. It was there held that if 
the assignee of a mortgage of real estate', con¬ 
taining a power of sale, sells the mortgaged prem¬ 
ises, and, after paying the expenses of the sale, 
applies the balance to the mortgage debt, this dors 
not operate as a part payment on the note, so as to 
take it out of the statute of limitations, as to the 
mortgagor, who, at the time of the sale, had con¬ 
veyed the premises to a third person who had 
agreed to pay the note. In that case, at the time 
of the sale, the debtor had no interest in the prop¬ 
erty sold, and no right to the proceeds of the sale. 
The money which was applied in part payment 
of the note was not his money. Even if it would 


14 


be applied by law to the extinguishment pro taufo 
, of his debt, the application was not under his con¬ 
trol, and involved no action of his mind.” (Italics 
supplied.) 

Little need be said in response to appellant’s argu¬ 
ment concerning the duties of trustees, etc., under our 
own local decisions. Suffice to say that none of these 
decisions bear, even remotely, upon the point in ques¬ 
tion. His contention, that the trustee, in applying the 
proceeds from the foreclosure sale on the note, is the 
debtor's agent for the purpose of either acknowledging 
ihe indebtedness, or the making of a voluntary payment 
thereon, is clearly contradicted by the hereinbefore 
cited authorities, Holmquist v. Gilbert, Campbell v. 
Baldwin, Moffitt v. Carr, Leach v. Asher, Buffington 
v. Chase, and Began v. Williams, all supra. Nor is it 
considered necessary to discuss the appellant's cita¬ 
tions which deal with the efficiency of voluntary part 
payments, or acknowledgments, to either remove the 
bar or toll the running of the statute of limitations. 

II. 

The statute of limitations is applicable only to the 
original indebtedness. Accordingly, even though the 
amount of the deficiency, if any, can not be determin¬ 
ed until after the foreclosure proceeding, a suit for a 
deficiency, and the present suit, should have been 

i 

brought within three years after the maturity of the 
note. 

By arguing that, since the deficiency, or the amount 
thereof, was not determinable until after the foreelos- 
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ure, appellant attempts to show that be would have 
an additional period of limitations, after the fore¬ 
closure, within which to bring suit. Obviously, none 
of appellant's citations directly support tins conten¬ 
tion. The very authority (19 R. C. L. See. 481) which 
he cites in support of his position seems to he in direct 
contradiction thereof. We quote from the section, 19 
R. C. L. Sec. 481: 

“When a note and mortgage are given, with power 
to the mortgagee on default in payment of interest 
to sell the mortgaged premises at public auction, 
and out of the proceeds of sale to pay such note 
and costs, and default being made, the sale follows, 
realizing only part of the debt, the time for bring¬ 
ing an action for the balance due is still controlled 
by the terms of the note, and the statute of limi¬ 
tations does not commence to run thereon until 
it becomes due according to the promise contained 
therein/* (italics supplied.) 

The mere fact that a mortgage or deed of trust may 
be enforced although the debt secured thereby is barred 
by limitations does not, of itself, impose upon the mort¬ 
gagor the burden of an additional period of limita¬ 
tions. See Brooklyn Bank v. Barnaby, supra , and 
Zaks v. Elliott, supra. 

And, it is submitted, the situation is not changed in 
our case because the foreclosure proceedings were held 
prior to the expiration of the three year period after 
the maturity of the note. There was nothing to pre¬ 
vent appellant from bringing his suit for the deficiency 
within three years after the note matured. As pointed 
out hereinbefore, by the cited cases, if appellant's con¬ 
tention is correct, then he could have waited ten or 
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twelve years after the note matured, could then have 
foreclosed, and he would then have a further period of 
three years after foreclosure to bring his suit. Xor 
do we concede appellant's contention that the mort¬ 
gagor is hound to look first, or only, to the mortgaged 
premises for the satisfaction of his claim. 

Appellant's contention, that because the amount of 
the deficiency is not determined until after the fore¬ 
closure, that the statute does not commence to run 
until after that time is clearly answered, in the nega¬ 
tive, by the decision in the case of In re McHenry, 3 
Chancery Div. (1894) 290. in that case, while the 
subject matter was not real estate, but collateral, the 
facts are singularly like the case at bar. There, the 
testator, McHenry, had deposited with one Barker 
as security for a loan, a certain scrip certificate for 
Railway Bonds and authorized his creditor, in writ¬ 
ing, in the event the loan was not repaid when due, 
•‘to realize the securities as vou mav deem fit, * * * 
and 1 undertake to repay you any difference * * * and 
all charges and expenses of realization.” In other 
words, expressly promising to make good any de¬ 
ficiency. Subsequently, in writing, the loan was renew¬ 
ed for a short period; and thereafter, in February, 
1S84, the testator made a payment on account. He 
made no further payment or acknowledgment of the 
debt. In September, 1889, the note being unpaid, the 
creditor sold the security and credited the proceeds to 
the indebtedness. The lower court held that the statute 
of limitations only began to run from the date of reali¬ 
zation (foreclosure). The decision was reversed, on 
appeal: and we quote from that opinion: 
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“* * * It is obvious that, as regards the debt which 
was due in February, 1884, notwithstanding any 
payment on account, it was completely barred at 
the time of the death of McHenry in May, 1891. 

But it is said that the claim, is not barred by 
reason of the second paragraph of the document 
I have read; that, as the securities were not realiz¬ 
ed until September, 1889, until realization the 
actual amount due could not be ascertained, and 
that therefore the statute could only begin to run 
from the date of realization. This view found 
favor with the learned Judge in the Court below; 
but,* * * / am tunable to agree with him* * * The 
creditor, if he exercised his power of sale, would 
be hound to set against the debt due to him pro 
tanto the amount realized by the securities; * * * 
Now that claim could have been made by him quite 
independently of any express authority contained 
in the latter part of the agreement. * * * 1 cannot 
say that that right of realization gave a mac, sep¬ 
arate, and independent cause of action , so that the 
statute did not begin to run until from that date. 
The truth is that the debt is one debt only. The 
contention of the Respondent # * * in my opinion, 
is an impossible contention, and therefore the 
judgment of the Court below must be reversed.*’ 
(italics supplied.) Lord Herschell, L. C. 

In the same decision, In re McHenry, supra. Lindley, 

L. J., in agreeing that the decision should be reversed, 

said: 

“The promise to pay the deficiency does not create 
a new obligation to pay: it only applies the old 
obligation to a reduced sum. The realization of 
the security dpesnot add to the cause of action; the 
cause of action accrued long before.” (italics sup¬ 
plied.) 
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CONCLUSION. 

Since it has been shown, therefore, that (1) the ap¬ 
plication of the proceeds w by the trustee does not 
constitute such a payment by appellee to arrest or re¬ 
vive the stiftute of limitations; (2) part payment by 
operation ofi^v is not a voluntary payment within tlie 
meaning of tlur statute of limitations; and (3) that a 
suit for deficiency is barred unless brought within the 
period o'f limitations applicable to the indebtedness 
secured, it is respectfully submitted that the judgment 
of the lower court be affirmed. 

Respectfully submitted, 

j GEORGE P. LEMM, 

, HAROLD BRODY, 

Attorneys for Appellee, 

430 "Woodward Building, 
Washington, D. C. 



